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Single-Sex Public Education: One Step Forward or Two Steps Back?

By Jacqueline M. Litra

Single-sex public education -
teaching boys and girls in separate
schools or classrooms — is an old
approach that has recently received
a lot of attention. A provision in the
No Child Left Behind Act permitting

single-sex programs has recently
reignited interest in single-sex
education.

Since 1972, Title IX of the federal
Elementary and Secondary
Education Act has forbidden public
school districts from discriminating
against any student on the basis of
sex. However, in 2006, the federal
regulations implementing Title IX
were amended to give educators
more flexibility to offer single-sex

classes, extracurricular activities and
schools at the elementary and
secondary levels. These
amendments gave rise to a great
deal of debate over whether public
schools should offer single-sex
education options.

Proponents of single-sex education
assert that boys and girls learn
differently and, therefore, should be
taught differently. Opponents stress
that brain differences between the
sexes are minimal compared to the
differences within each sex and
assert that children have distinct
learning styles that do not equate to
gender differences. Opponents
further argue that instead of

determining which learning styles
suit individual children, single-sex
education promotes stereotypes by
assuming children learn in a certain
way based on their gender.

Proponents contend that single-sex
education helps to counter gender
stereotypes. Opponents contend it
reinforces gender stereotypes by
focusing on distinctions. For this
reason, the National Organization for
Women, the American Association of

University ~ Women, and the
American  Civil Liberties Union
(“ACLU”) all oppose single-sex
education. The ACLU points out

“‘when you segregate groups of
people based on a characteristic,
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you give enhanced importance to
that characteristic and therefore
encourage students to rely on
differences in gender to inflate the
gender differences in their minds.”

According to proponents, research
has shown greater  student
achievement in single-sex
classrooms. Academic achievement
improves in single-sex classrooms,
proponents argue, because the
teachers use techniques designed
toward the gender of the students.
Opponents dismiss this argument as
a myth and are quick to reference
research studies that show the
opposite.  They explain that the
majority of the research showing
greater achievement in single-sex
education in the United States
compares the achievement of
students attending single-sex
religious and private schools with co-
educational public schools.

Scientific research can be found to
support both positions. However,
many of the studies on academic
achievement fail to account for
important factors, such as
socioeconomic status, community,
prior academic achievement, or
ethnicity. Notably, the common
denominator in increased
achievement frequently relates to
available resources. Single-sex
programs showing increased
achievement over co-educational
programs usually involve additional
funding to establish the single-sex
program, increased teacher training,
smaller class sizes and increased
parent involvement. Administrators
and school boards should consider
whether all of these significant
resources will be available in
determining what programming type

is best for the children in their
district.
If a school district decides to

implement a single-sex education
program, it must comply with federal
law. lllinois law has not been revised
since the federal implementing

regulations were amended. Thus,
school districts should look to the
federal regulations for guidance on
creating single-sex classes and
extracurricular activities, or single-
sex schools.

According to the new regulations
implementing Title IX, co-educational
elementary or secondary schools
may provide non-vocational single-
sex classes or extracurricular
activities, provided that:

1. Each single-sex class or
extracurricular activity is
substantially related to the
achievement of an important

objective of improving the

educational achievement of
students, providing diverse
educational opportunities or

meeting the particular, identified
needs of students;

2. The important objective is
implemented in a manner that
treats male and female
students even-handedly;

3. Student enrollment is voluntary;
and

4. All other students, including
students of the opposite sex,
are offered a substantially equal
co-educational class or
extracurricular activity in the
same subject.

34 C.F.R § 106.34(b). In some
cases, a substantially equal single-
sex class in the same subject may
be required in addition to the
required co-educational class. 34
C.F.R § 106.34(b)(2). The new
regulations also require school
districts to conduct evaluations of
their single-sex classes at least
every two years to ensure their
compliance with regulatory
requirements. 34 C.F.R § 106.34(b)

(4).

In addition, the federal regulations
now permit a school district to
provide a single-sex, non-vocational

school to students of one sex, if it
offers a substantially equal single-
sex or co-educational school to
students of the excluded sex. 34

CFR § 106.34(c). Single-sex
vocational schools are still
prohibited.

In determining whether single-sex
classes, extracurricular activities or
single-sex schools are substantially
equal the factors to be considered
will include, but are not limited to, the
following:

1. The polices and criteria for
admission;

2. The educational benefits
provided, including the quality,
range, and content of
curriculum and other services,
the quality and availability of
books, instructional materials,
and technology (allocation of

resources);
3. The quality and range of
extracurricular offerings

(applies to single-sex schools);

4. The qualifications of faculty and
staff;

5. Geographic accessibility;

6. The quality, accessibility, and
availability of facilites and
resources; and

7. Intangible features, such as

reputation of faculty.
34 C.F.R. § 106.34(b)(3), (c)(3).

It is imperative that school districts
proceed with caution to avoid
problems that could give rise to
liability when considering
implementing a single-sex program.
That is to say, school districts must
ensure that the implementation of a
single-sex program does not result in
any disparate treatment of students
because of their sex.
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Pregnant Employees’ Rights Under the PDA and FMLA

By Paul Ciastko

The Pregnancy Discrimination Act
(“PDA”) and the Family Medical
Leave Act (“FMLA”) are the two main
federal laws dealing with pregnancy.

The PDA amended Title VII of the
Civil Rights Act to recognize
discrimination based on pregnancy
as a form of sex discrimination. The
PDA expressly prohibits
discrimination “because of or on the
basis of pregnancy, childbirth or
related medical conditions.” It is
important to note that the PDA only
provides absolute rights to the extent
a pregnant employee is able to work
at full capacity, uninterrupted by the
physical effects of the pregnancy.
To the extent that the PDA grants
the pregnant worker with temporary
physical limitations  “affirmative”
rights, such as the right to workplace
accommodation, it is only on a
comparative basis. In other words,
the affirmative rights are granted
only to the extent that those rights
already are provided to “similarly

situated” temporarily disabled
employees.
When it comes to dealing with

pregnancy-related leave, the FMLA
and, in limited circumstances, the
Americans with Disabilities Act
(ADA) may also be salient. These
laws govern how pregnant
employees should be treated by the
district when they are not able to
work as a result of their pregnancy.
The ADA covers employers with 15
or more employees, while the FMLA
applies to employers with 50 or more
employees and to all public agencies
and schools, without regard to the
number of employees. A pregnant
employee is eligible for FMLA leave
if she

(1) has worked for the employer for
at least 12 months (not
necessarily consecutively),

(2) has worked for the employer for
at least 1,250 hours in the
previous 12 months, and

(3) works at or is assigned to a
worksite that has 50 or more
employees or which is within 75
miles of employer worksites that
taken together have a total of 50
or more employees.

Application of the Laws

When it comes to reporting
requirements, a school district may
not impose more stringent reporting
rules on pregnant employees than it
requires of others who will need
disability leave. Thus, if a school
district only requires 30 days notice
of the need for foreseeable leave, as
the FMLA allows, then the district
cannot require its pregnant
employees to give more notice.

In terms of disciplining a pregnant
employee for performance and/or
attendance problems, while a
pregnant employee is protected from
discrimination, a school district does
not have to tolerate  poor
performance or attendance simply
because the employee is pregnant.
If the employee’s performance or
attendance problems are related to
her pregnancy (e.g., she’s late to
work because of morning sickness or
can’'t lift books or materials as
required to perform her job), then the

PDA requires only that the district
treat her the same as it would any
other employee with a temporary
medical condition. Thus, if a school
district allows its employees with
temporary medical conditions to be
late because of their conditions or
accommodates their lifting
restrictions, then the district should
apply the same standards to a
pregnant employee.

However, if the employee is covered
under the FMLA, the district may
have to take her pregnancy into
consideration if her attendance
problems are caused by pregnancy-
related medical conditions. In other
words, absences which qualify as
FMLA leave should not be counted
when determining whether an
employee’s attendance problems
warrant discipline or discharge.

Part-Time or Light Duty Positions

The PDA does not require school
districts to transfer a pregnant
employee to a light duty position or
part-time work to accommodate her
pregnancy. However, in the event
the district maintains a policy or
practice that allows for employees
with a temporary medical condition
to transfer to a position that better
accommodates their condition or to
work part-time, then the district
should do the same for a pregnant
employee.

“The roots of education are bitter, but the fruit is sweet.”

Aristotle (384 B.C. - 322 B.C.)
Greek philosopher
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The FMLA, in turn, allows employees
with  serious health conditions,
including those related to pregnancy,
to take leave on a reduced work
schedule or to take intermittent leave
if it is “medically necessary.” A
reduced work schedule refers to a
schedule that reduces an
employee’s usual number of hours
for a period of time, such as
switching from full-time to part-time
work for several weeks. Intermittent
leave is FMLA leave taken in
separate blocks of time due to a
single qualifying reason. Under the
FMLA'’s regulations, a reduced work
schedule or intermittent leave is
medically necessary if the employee
has a serious health condition that
requires a treatment regimen which
is best accommodated by this type of
leave. Therefore, if a doctor certifies
a pregnant employee’s need for part-
time work, the district may have to
provide that schedule. However, the
FMLA does not specifically require
light duty.

Work Leave Time

Given that the PDA is an
“antidiscrimination law” rather than a
‘leave law,” it does not require
school districts to offer pregnancy
leaves of any specific duration.
Instead, the PDA only requires that
districts provide their pregnant
employees the same leave and
benefits granted to non-pregnant
employees with temporary
disabilities.  According to EEOC
guidelines, policies relating to the
commencement and duration of
leave, availability of leave
extensions, accrual during leave of
seniority and other benefits and
privileges, insurance coverage, and
reinstatement after leave all must
apply equally to both pregnancy and
other temporary medical disabilities.
The FMLA, on the other hand, is a
‘leave law” that requires school
districts to give eligible pregnant
employees unpaid leaves of up to 12
workweeks during any 12-month
period. The FMLA provides leave for

Emergency Expenditure of Funds

By Jessica M. Bargnes

The 2008-2009 school year may go
down in history as one of the most
snow-filled winters ever in lllinois.
However, while children may
remember this winter as one of
sledding and  skiing,  school
administrators  will remember the
winter of 2008-2009 as the winter of
emergency expenditures. This past
year, a number of schools required
assistance in drafting resolutions
authorizing the emergency
expenditure of funds to address
weather-related emergencies. For
example, expenditures were
authorized for the replacement of
broken boilers or the removal of
excessive amounts of snow.

School districts are required to
comply with bidding procedures

outlined in the School Code, which
means that any school district
contract for supplies, materials, work
or contracts with private carriers for
transportation of pupils that is in
excess of $25,000 must be awarded
to the lowest responsible bidder,
unless it meets a specific exception
set forth in the contracts provision of
the School Code (105 ILCS 5/10-
20.21). One such exception is the
emergency expenditure exception,
which permits a school district to
enter into contracts in emergency
situations.

In order for a school district to make
an emergency expenditure, the
board must pass a resolution by a
three-fourths vote that declares an
emergency and authorizes the

pregnant employees in  two
circumstances. First, an employee
can take FMLA leave if she is unable
to work because she has a serious
health condition related to her
pregnancy. In this regard, the FMLA
regulations state that any period of
incapacity due to pregnancy, as well
as pre-natal care visits, is a serious
health condition. Alternatively, once
the employee is able to return to
work after giving birth, she can take
any remaining FMLA leave to care
for her newborn child (up to a total of
12 weeks of leave in a 12-month
period).

The most important point to keep in
mind when dealing with pregnant
employees is to treat them fairly. In
other words, a district should treat its
pregnant applicants and employees
the same way it treats its other
candidates and employees with
temporary medical conditions. Such
treatment must also be consistent.
Otherwise, the  district  risks
subjecting itself to potential lawsuits.

expenditure. The resolution should
state the contract to be entered into,
and the emergency situation that
necessitated the contract. As a
practical matter, these expenditures
are subject to challenge. Therefore,
it is imperative that a school district
be prepared to provide proof of a
bona fide emergency. Most
importantly, the “emergency” should
not be a situation that is created by
the school district for purposes of
spending funds in avoidance of
statutory bidding.

If you have any questions on this
issue, or any other legal issue
affecting your district, please do not
hesitate to contact your attorney at
Scariano, Himes and Petrarca, Chtd.



SCARIANO, HIMES AND PETRARCA

Installation of Cell Phone Towers - Lease Agreements

By Jessica M. Bargnes

Recently, a number of local school
districts have been approached by
cellular phone providers (“cell
provider” or “provider”) with regard to
leasing school property for purposes
of constructing a tower on school
district property. The provider may
seek to install its technology on an
existing school district tower,
increase the size of an existing
tower, or simply construct its own
tower on school district property.
This can be a great income
opportunity for a school district, but a
school district should be careful in
entering into such an agreement.
Without proper negotiation of the
lease agreement, the school district
can lose out on possible income, and
even create expenses for itself.

Rental agreements between school
districts and cell providers range
from $800 to $2,000 a month. Cost
varies due to location, or whether a
currently existing tower can be
adapted to the cell provider’s use. A
school district should feel free to
negotiate the monthly fee, bearing in
mind that if it sets a price too high, it
may lose the opportunity to another

competitor. Should the provider
choose to inspect the property
before entering into an agreement,
that inspection period may be a good
time to gauge the provider’s interest
in the property and make a
determination as to how much
money the school district can
request in negotiations. The school
district should take this time to
perform its own due diligence with
regard to the tower, including
learning the proposed height of the
tower, the technology being used on
the tower, and the amount of
maintenance that the tower will
need.

As with most issues that face a
school district, the construction of a
cellular phone tower raises legal,
financial, and political issues. In
negotiating the contract, the school
district should keep these issues in
mind, especially with regard to
several of the more commonly raised
issues.

Typically, the construction of a tower
of sufficient height to serve the
provider's needs will require a zoning
variance or special use permit. The
process typically involves drafting an
application to and appearing before
both the Village (Town/City/County)
Zoning Board and the Village (Town/
City/County) Board (depending on
the proposed tower location). This
process can be costly and can
stretch over several months. Any
agreement entered into should
clearly provide that the provider
should be responsible for handling
and funding all zoning issues, so that
the school district can avoid any fees
and costs related to the zoning
process.

Furthermore, some providers rent
usage rights to third parties on the
towers after construction. A school

district may wish to include language
in the agreement wherein it receives
a portion of the income that a
provider makes from such a rental
agreement. The school district may
also wish to retain the right for a co-
location on the tower. This could be
beneficial if the school district ever
becomes interested in constructing a
wireless  network  between its
buildings. A school district should
make sure that all maintenance will
be performed by the provider, and
set forth rules related to how and
when such maintenance will occur.

A school district may also subject
itself to political issues in entering
into a rental agreement. Depending
on the school district's political
capital in the community, it may wish
to avoid the issue. Certain parents
and residents may believe that the
tower is unsafe — a claim to which a

school district would need to
respond. Furthermore, if the zoning
process is involved, all of the

residents within a certain distance
from the site must receive notice
prior to its construction, and will be
provided the opportunity to speak at
hearing. Thus, the school district
should be prepared for all claims that
may be alleged, and be able to
respond to them in support of its
lease.

Should your school district be
approached by a provider, please
contact your attorney at Scariano,
Himes and Petrarca, Chtd., for
assistance in  negotiating  the
agreement to best protect your
school district’s interests. We look
forward to helping your district.
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IDEA Supplement: Parental Revocation of Consent and Withdrawal from Special

Education

By Kevin B. Gordon and Trisha A. Olson

On December 1, 2008, the U.S.

Department of Education issued
regulations to supplement the
Individuals with Disabilities

Education Act (“IDEA”). These
regulations, found at 34 C.F.R.
§ 300.300.9(c)(3) and § 300.300(b)
(4)(b), address several issues of
importance to school districts, the
foremost being a change regarding
parental revocation of consent and
withdrawal from special education.

Prior to the recent supplemental
changes, IDEA allowed IEP teams to
make the determination whether a
student should be withdrawn from
special education services. In other
words, once parents granted consent
for special education and related
services to a school district, the
parents were not allowed to
unilaterally revoke it. As members of
the IEP team, parents helped the
team determine  whether the
provision of special education and
related services was necessary to
provide a free, appropriate public
education (“FAPE”). Thus, if parents
disagreed with the IEP team
decision, they were required to use
procedural mechanisms — including

eligibility meetings, dispute
resolution, mediation, or a due
process hearing — in order to
withdraw a child from special

education.

Now, parents may unilaterally revoke
consent for the continuation of
special education and related
services. Upon revocation of
consent, the school district cannot
continue to provide services and
may not challenge the parents’
revocation using a request for due
process.

child is
education

Post-revocation,  the
considered a general

student and may be placed in any
classroom where other general
education students are placed.
Consequently, if a parent chooses to
revoke consent, the school district
will not be in Vviolation of the
requirement to provide FAPE to the
child.

Ideological Conflict

At the heart of this change is the
U.S. Department of Education’s
directive to respect the parents’
exercise of rights under IDEA.
However, a central component of
IDEA is that school districts provide
FAPE to an eligible child with a
disability. The recently implemented
regulatory changes thus turn the
FAPE component of IDEA on its
head when a parent revokes
consent. Even if the school district
believes the child continues to need
special education and related
services, the school district must
abide by the parent’'s decision to
revoke consent. School districts can
no longer use a due process hearing
or mediation to attempt to override a
parent’s decision to revoke consent.

Instead, districts must adopt other
measures to follow through with their
responsibility to provide FAPE.
School districts must ensure that
parents have been thoroughly
counseled regarding their decision to
revoke consent. In addition, school
districts must provide procedural
notification to parents and reinforce
federally-required child find
procedures.

Parent Counseling and Notice of
Discontinuation

Upon the receipt of a revocation, the
school district’s foremost priority is to
issue prior written notice to the

parent as soon as possible. In
addition to the notification, however,
districts should counsel parents
regarding the impact the revocation
will have upon their child.

School district officials should be
sure parents understand what is
meant by “special education” in
conversations and in the notice of
discontinuation. It may be important
to explain to parents that special
education is specifically designed
instruction to meet the needs of
eligible students. Parents should
also understand that special
education provisions under the IDEA
provide the parents and student with
a bundle of additional rights and
protections not otherwise available.

The district should stress that a
parent’s revocation of consent is for
all special education and related
services. The parent cannot choose
“piecemeal” which instruction,
services, accommodations,
adaptations, modifications, assistive
technologies, etc., to keep and which
to discontinue.

It is essential that parents
understand that their revocation of
consent releases the school from
FAPE responsibilities. Parents
should be provided with a definition
of FAPE.

School districts must clarify that
revocation is immediate, and that the
student will be placed in a general
education environment without an
IEP, specialized instruction, services,
etc.

District officials should stress to the
parents that their student will be held
to the same standards of
accountability as general education
students, including  disciplinary
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standards. The student will no
longer be guaranteed the safeguards
and protections (e.g. a manifestation
determination review) of a student
with a disability in the event of
disciplinary action.

Parents must be informed that
information in the student’s record
will not be changed. Any reference
to the student having received
special education or related services
will not be removed from the
student’s record. Parents, however,
retain the right to review and request
corrections of inaccurate information
in their child’s file.

Finally, school district officials must
stress to parents that they may
reconsider their revocation at any
time, but that the school district will
treat any request for evaluation as
an initial evaluation.

Once the district has counseled the
parent regarding these measures,
the district should make sure the
parent’s written consent includes all
of the abovementioned notifications.

Child Find Procedure

A district will have child find
obligations with respect to a student
whose parents have revoked
consent for special education and
related services. The school district
is therefore required to continue its
attempts to identify and provide
programming to any student in the
district who has or may have a
disability requiring special education
services, including those for whom
consent has been revoked. Any
child who has exited a special
education program can be found, for
child find purposes, for any area of
suspected disability, including a
disability for which they previously
received services.

For this reason, we recommend that
school districts regularly contact
parents regarding the student’s

potential need for special education
following the revocation of consent.
Subsequent Consent Procedures

Nothing in the regulations prevents a
parent from requesting re-evaluation
of a child for special education and
related services. If the child is
referred for special education, either
under child find or through parental
request for evaluation, the district
must act upon that referral. The re-
evaluation of the student, however,

must be treated as an initial
evaluation.
Although the evaluation is

considered initial, the school district
might not have to expend additional
resources on gathering and
evaluating new data (especially if the
last re-evaluation was within the last
three years). Instead, the “initial”
evaluation will require a review of
existing evaluation data. Then, the
IEP Team, including the parents, will
identify what additional data is
needed to determine whether the
child is considered a “child with a
disability,” and the appropriate
education for the child.

There is a general concern that
these regulatory changes will create
a “revolving door” of services for
some students — alternating between
receiving and not receiving special
education and related services. ltis
too early to determine if this fear will
be realized. However, districts can
minimize the risk of a “revolving
door” by regularly performing child
find procedures and by conducting
evaluations upon a parent’s request.

Additional Concerns

Since educational rights transfer to
lllinois students at the age of 18, a
student may be able to revoke
consent for his/lher own special
education and related services. Any
student over 18 may submit his/her
own written revocation to the school
district. In this instance, the district
should inform the parents of such a

termination of services, since
parents of over 18-year old students
continue to receive notice of
changes in their student’s IEPs.

Finally, the regulations are explicit
that the revocation of consent for
IDEA special education and services
does not impact consent for § 504 of
the Rehabilitation Act services.
Therefore, any child who receives
services under § 504 is unaffected
by the current supplementary
changes. Furthermore, a child who
previously received special
education and related services under
IDEA may now qualify for
accommodation and modifications
under § 504 of the Rehabilitation Act.

Teen Dating Abuse

By Anthony G. Scariano and
Kimberly Payne

On May 19, 2009, HB 973, a bill to
amend the Critical Health Problems
and Comprehensive Health
Education  Act  passed both
Chambers of the lllinois General
Assembly. If this bill becomes law,
health education programs in grades
8 through 12 could include
instruction on the topic of “teen
dating violence.”

Unfortunately, statistics show that
there may be a significant need for
teachers to address this subject in

their school health  programs.
Evidence indicates that
approximately one-third of

adolescent females in the United
States has been abused emotionally,
verbally or physically by a dating
partner. When a teen is exposed to
such harm, it places the victim at an
increased risk of substance abuse,
pregnancy, eating disorders, unsafe
sex, suicide or suicidal ideation, and
engaging in acts of violence.

Aside from the teaching options that
the health education bill may offer, if
it becomes law, schools can assist in
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preventing teen dating abuse by
instructing teachers to be vigilant
with regard to student behavior in
and out of the classroom, be proper
role models with regard to conduct,
and teach rules of gender respect.
In addition, teachers should avoid
gender-stereotyping — i.e., holding
boys and girls to different, restrictive
standards as to “appropriate”
traditional gender-based behaviors.

Schools should conduct an annual

review of school policies and
procedures  concerning  student
behavior and school safety, and

review the student handbook to
ensure that it is consistent with
provisions in the policy manual.
School employees must discourage
bullying, hazing and gang
membership; communicate that the
school will not tolerate behavior that

Publishing Contracts Over $25,000 on the Web

By A. Lynn Himes and Alicia N. Garcia

In 2008, the lllinois legislature
passed a statute outlining new
contract reporting requirements for
school districts. 105 ILCS 5/10-
20.40. The statute requires all
school districts to list on the district’s
website any and all contacts over
$25,000 and any contract entered
into with an exclusive bargaining
representative. Furthermore, the
statute requires the district to include
all contracts over $25,000 in its
annual report to the lllinois State
Board of Education (“ISBE”). The
report must also include information
regarding the number of contracts
awarded to minority owned
businesses, female owned
businesses, and businesses owned
by persons with disabilities. Finally,
this report must also be published on
the district’s website.

In the fall, ISBE issued Guidance
Regarding Reporting Requirements
on Contracts Exceeding $25,000
(“Guidance”). The  Guidance
requires all school districts to list on
the district's website any and all
contracts over $25,000 and any
contract entered into with an
exclusive bargaining representative.
This list should include personal
service contracts (including personal
employment contracts). Accordingly,
we suggest that districts post an
alphabetized list of any contracts
exceeding  $25,000 on their
websites. The list does not need to
include the contract amounts. The
list does need to include personal
employment contracts that exceed
$25,000 and any contracts with an
exclusive bargaining representative.
Therefore, the list will likely include
vendors, administrators and
exclusive bargaining representatives.

Moreover, districts are now required
to include all contracts over $25,000
in their annual report to ISBE. The
report must also include information
regarding the number of contracts
awarded to minority owned
businesses, female owned
businesses, and businesses owned
by persons with disabilites. The
Guidance provides that personal
service contracts and collective
bargaining agreements should not

victimizes others; and, provide
positive reinforcement to improve
students’ sense of self-worth and
hopes for future success. Finally,
school employees must comply with
mandatory reporting laws and report
suspected incidents of abuse and
neglect. All of these measures can
help prevent children from becoming
victims of interpersonal intimate
partner abuse.

be included in the annual report to
ISBE.

The Guidance instructs districts that
the best means of determining if a
contract was awarded to a minority,
female, or disabled contractor is to
inquire whether the contractor is
certified as a minority, female, or
disabled person owned business by
a certifying agency or if the
contractor would be eligible for
certification if an application was
made. If the response is positive,
the contract would be included in the
count of minority, female, or disabled
contractors and the value of the
contract would be included in the
value of all contracts awarded to
minority, female, or disabled
contractors. ISBE has updated its
Annual Statement of Affairs (“ASA”)
form to include a page requesting
this information: http://www.isbe.net/
sfms/afr/asp.htm (see page 9 of ASA
form). This report shall be made
available to the public and must be
included on the district's website.
Therefore, after completing the form,
the district should provide a link to
the completed form on its website.

If you have any questions regarding
compliance with the statute, please
do not hesitate to contact your
attorney at Scariano, Himes and
Petrarca, Chtd.
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1.0.U. - Convicted Employees Now Indebted to Schools for Compensation and
Benefits Received While on Administrative Leave

By James A. Petrungaro

Between the time a school district
receives notice that an employee
may be engaging in alleged
misconduct and the time the school
board determines whether the
employee should be terminated,
there ensues a period of
investigation. Generally, if the
allegations are of a criminal nature,
accused employees are placed on
administrative leave pending the
outcome of the investigation.

Whether an employee should be
placed on paid or unpaid
administrative leave should involve a
risk/benefit analysis. As a threshold
matter, a school district should
determine whether resolution of the
investigation is dependent on the
outcome of a criminal proceeding.
Often a school district is in
possession of sufficient evidence
that an accused employee has
engaged in serious violations of its
own school policies and procedures
and that such violations warrant
termination.  In such cases, the
outcome of a criminal trial is not
necessary for the school district to
adjudicate its case. Therefore, a
school district can proceed swiftly
with termination under its own
jurisdiction, which will only require
proof by a preponderance of the
evidence, rather than proof beyond a
reasonable doubt, as in a criminal
proceeding. In this scenario, even if
an employee is placed on paid leave,
the period of leave should be
relatively insignificant.

To the extent that an investigation
hinges on the outcome of a criminal
trial, then a school district will likely
be facing a longer period of time until
final adjudication. In such
circumstances, the school district
may consider several options. First,
the school district can place the
employee on unpaid administrative

leave. In the event no criminal
conviction is handed down and the
district has withheld salary during the
leave, the school district will be faced
with reinstatement, back pay and
benefits costs, and the chance of a
costly grievance or lawsuit from the
employee, who may claim a violation
of his or her due process rights,
among other claims.

To diminish the potential liability of
such a scenario, sometimes boards
of education will opt for a middle
ground and withhold salary during
the suspension, but will provide
continued health insurance benefits
pending the outcome of the
investigation.

The third option is to provide a paid
administrative leave. The selection
of this option, especially with regard
to an employee who is charged with
criminal conduct, for example, child
abuse, has often subjected school
districts to a public outcry that such
decision is contrary to public policy.
The lllinois legislature has provided a
solution to this financial dilemma in a
recent amendment to the State
Officials and Employees Ethics Act
(“Ethics Act”). The amendment
provides a mechanism for
reimbursement for lost funds where
an employee on paid administrative
leave is ultimately convicted of a
crime.

Section 5-60 of the Act now provides
that when a school employee is
placed on administrative leave and is
subsequently removed from
employment due to a resulting
criminal conviction, the employee
becomes indebted to the school
district “for all compensation and the
value of all benefits received during
the administrative leave...”
Accordingly, schools may seek to
collect lost funds.

It is important to note that Section 5-
60 is a newly adopted amendment
that has yet to be tested by the
courts; there are no published court
decisions upon which to rely. As
written, the Ethics Act states that the
dismissal from employment must
result from a criminal conviction.
Strictly speaking, then, a board
cannot dismiss an employee before
the conviction. For example, as
discussed above, where a school
board has sufficient evidence of its
own to proceed with dismissal
procedures and takes action before
the outcome of the criminal
proceeding is known, a school
district may be faced with a denial for
reimbursement if the Act is strictly
construed. Therefore, continuing the
dismissal proceedings until after the
criminal verdict is entered may be
necessary if the board expects to be
reimbursed pursuant to the Ethics
Act. Since criminal trials can
sometimes span multiple years, a
school board may desire conclusive
action much sooner. Another
consideration that cannot be
overlooked is the absence of any
guarantee that the employee will be
solvent and capable of reimbursing
the school district, even if the law
requires it. The convicted felon
could be judgment proof.

It is undisputed that the recent
amendment to the Ethics Act
provides boards of education with
some leverage when placing an
employee on administrative leave.
However, as with all discipline and
dismissal cases, the facts must be
examined and analyzed on a case
by case basis and prudent reasoning
should drive the decision-making
process. Please consult your
attorney for assistance whenever
placing an employee on
administrative leave related to an
arrest or criminal accusations.
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SCHOOL CALENDAR

JUNE 2009

30th

Last day on which township treasurer shall deliver to regional superintendent a statement showing the condition of township funds.
Last day for the school district to certify to the regional superintendent claim for tuition for children from orphanages and children’s homes.
End of fiscal year for most school districts.

Effective date of the annual school audit.

Also Last day for school districts to determine and post or keep available for public inspection the prevailing wage statement.

JULY 2009

During Township land commissioners must have an audit of the funds under their jurisdiction.

Also The first school day in July the Secretary of the school board shall report to the regional superintendent and secretary of state a list of
students who have left school during the previous attendance quarter.

Also At the beginning of each calendar or fiscal year, the school board must give notice of its schedule of regular meetings, including dates, times
and places. Notice must include publication on the school district's website.

1st First day of the fiscal year in most Illinois school districts. The board of education shall adopt an annual balanced budget within or before
the quarter of the fiscal year. Within 30 days of this adoption, the annual budget must be filed with the county clerk and the lllinois State
Board of Education.
Last day to file with the State Board of Education attendance figures for the school year that began in the preceding calendar year.

7th Secretary or clerk of the school board shall file annual statistical report with the treasurer.

15th Last day for school districts to file a certified copy of the prevailing wage statement with the office of the Secretary of State and the lllinois
Department of Labor.

30th Last day for the regional superintendent to survey and inspect schools and notify each school board, in writing, whether or not schools in
their district have been kept as required by law under terms of state life-safety standards.
Last day for the school district to certify to the State Superintendent of Education claim for tuition to children from orphanages and children’s
homes.

31st Last day for filing federal and state income tax withholding reports and paying taxes due for quarter ending June 30, 2009.

AUGUST 2009

1st Saturday - Last day to file with the regional superintendent a list of all unfilled teaching positions in the district.
Saturday — Last day for high school boards to certify to the non-high school board the estimated amount of tuition charges for the
succeeding school year.

14th Last day for school boards to forward a detailed statement of the moneys contributed to the Teachers’ Retirement System, including any
additional contributions due the System, to the secretary of the System.

15th Saturday — Final date for school board to transmit claims to the State Superintendent of Education for extraordinary special education
services.
Saturday — Last day to submit certification of all student transportation claims for reimbursement for the school year ending June 20 to the
State Superintendent of Education.

SEPTEMBER 2009

30th Last day on which regional superintendents and other persons paying money to school treasurer shall notify, in writing, the presidents of

school trustees and clerks or secretaries of school boards the dates and amounts of money distributed to the school treasurer.

This is the end of the first quarter of the fiscal year in most lllinois school districts and the last day for the school board to adopt its balanced
budget for the 2009-2010 fiscal year. Within 30 days of adoption, the annual budget must be filed with the county clerk and the lllinois State
Board of Education. *Excerpted from the 2008-2009 and 2009-2010 School Calendars published and held in copyright by the lllinois Association of School Boards.

This newsletter is prepared by Scariano, Himes and Petrarca, Chtd., to provide general information on issues
of interest to our readers. This publication is not intended to provide legal advice for a particular situation or
to create an attorney-client relationship. We would be pleased to provide such legal assistance as you
require on topics addressed in this publication, as well as with regard to any other legal inquiries you may
have on these and other subjects. State and federal law require that this document be designated as
advertising material.

©May 2009 Scariano, Himes and Petrarca, Chtd.
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